Trademark vs. Patent and Copyright
A trademark is one of three legal terms used to describe “intellectual property,” the others being patent and copyright. A trademark is a word, phrase, symbol, design, combination of letters or numbers, or other device that identifies and distinguishes products and services in the marketplace. A trademark is denoted by the trademark symbol, which is ™, or alternatively by the federal registration symbol, which is ®, if an actual registration filing has been approved by the United States Patent and Trademark Office (USPTO). 

A service mark, denoted by the symbol SM, offers virtually the same protection as a trademark, but is used instead to identify and distinguish services, rather than products. When the term “trademark” or “mark” is used, it is understood to include service mark as well. Trademarks are usually synonymous with the brand name or design that is applied to a business or its products or used in connection with services.

Whereas patents and copyrights are basically used to protect the commercial rights of inventors and creators of artistic or literary works, respectively, the basic concept behind a trademark or service mark is to prevent unfair competition. 

Trademark law protects you, the owner, from competitors stealing your identity or using a name or symbol so similar that it could cause confusion for your clients or customers. By identifying a product or service’s source, a mark also serves to protect consumers from deception.

The Lanham Act of 1946 established current federal trademark law and the procedure we follow today for registration of trademarks with the USPTO in Washington, D.C. A trademark must meet certain qualifications to be accepted on the USPTO Principal Register and reap its many benefits.

For obvious reasons, the USPTO (www.uspto.gov) does not allow trademarking of common or generic terms that are used by many or everyone to describe a type of company, product or service. Furthermore, the USPTO states that registered trademarks may not be "immoral, deceptive or scandalous matter," or "disparage or falsely suggest a connection with persons, institutions, beliefs or national symbols." Nor may they be "merely descriptive," "deceptively misdescriptive," "primarily geographically misdescriptive," "primarily merely a surname," or "functional." 

What name or mark can be trademarked? The more distinctive your business, product or service name, the more likely it will be available for you to trademark.

How do you know what’s available? You can conduct an online search with a screening tool such as BizFilings’ Trademark Explorer™. This shows terms and logos that are already trademarked by others; however a comprehensive trademark search is the only way to see if there are variations of your desired name or logo that registered, where a registration was abandoned, in use in a state, or in use as a common law trademark. It is best to have the report created from a comprehensive report reviewed by an attorney for a legal opinion on whether you can proceed with your desired name, without infringing on anyone else’s mark, and also whether your desired name is a good candidate for a trademark registration.

It is not mandatory, however, to register a mark to obtain trademark rights. You can earn trademark rights simply by using the name or mark along with the symbol “TM” or “SM.” Such a use is considered a “common-law” mark. It simply indicates that a party claims rights to the mark. In so doing, it also serves to alert third parties to potential trademark infringement if they were to choose to use the same mark without authorization. 

Naming your company, your products and/or your services is an important business step. It helps to create the identity of your business and create the image your customers, employees, and vendors will have of your company. Additionally, you don’t want to choose a name that is too similar to another name already in use, and to create customer confusion when trying to launch a new offering or grow a business. Investigating the availability of desired names is a protection for you and your company, and a step for which you should make the time to properly undertake. 

WHAT is Copyright

Copyright is a legal framework that protects creators of literary and artistic works by establishing economic and moral rights that enable creators to:
· control the publication and reproduction of their works; 

· receive remuneration; and 

· protect the integrity of their works. 

Copyright protection exists as soon as a work is created.  In Canada, there is no requirement that the work be registered or that the word "copyright" or the symbol © appear on the work.  The work may be registered, if the creator desires, under a voluntary government registration system.  Other countries may require registration and/or designations to be placed on the work to activate copyright protection. 
Copyright law provides creators with two broad groups of rights: economic rights and moral rights.
A. Economic Rights
Copyright law protects creators of original works by granting creators the sole right to produce or reproduce any substantial part of the work in any form, to perform the work in public or, if the work is unpublished, to publish the work or any substantial part of it. This means that copyright owners have the exclusive right to control the translation of a work into another language, the adaptation of a work into another form, the communication of a work, the recording of a work, and the public performance of a work.

B. Moral Rights 

Even if the creator sells copyright in the work to someone else (i.e. control over the publication and reproduction of the work and the right to receive remuneration), he or she retains moral rights in the work. Thus the work cannot be distorted, mutilated, or otherwise modified in a way that is prejudicial to the creator's reputation or honour. Unlike economic rights, moral rights are personal to the creator, and thus cannot be sold or given away. However, moral rights can be waived by written agreement, e.g., not to exercise the rights. Specific moral rights include: 

· the right to prohibit the use of a work in association with a product, cause, or institution in a way that would be prejudicial to the creator's reputation or honour; 

· the right to protect the integrity of the work in order to prevent modifications that would be prejudicial to the creator's reputation or honour; 

· the right to be associated with a work as its creator; 

· the right of the creator to use a pseudonym in association with the work; and 

· the right of the creator to remain anonymous. 

C. Authorization 
The copyright owner has the exclusive right to authorize others to exercise any of his or her rights. Anyone who authorizes the performance of an act that is the exclusive right of the copyright owner, absent a license to do so, infringes the rights of the copyright owner and can be held liable therefore. Authorization may be either express or implied. If someone made copying equipment available, and knew that it was regularly used to infringe copyright, and showed a manifest indifference to that infringement, then a court might well conclude that the person had implicitly authorized the use of that equipment for copyright infringement. For example, York University might be held liable for copyright infringement committed by members of the University community using copiers located on its premises, if a court concluded that York was indifferent to how they were used. Therefore, York University places warning signs on copiers, and tries to educate the community in other ways, in order to make it clear that York does not authorize copyright infringement. 

Copyright and the Internet: Electronic materials
Material on the Internet is protected by copyright just as physical works are protected. Thus, text, photographs, music, movies, graphics, and software loses none of its copyright protection just because it is on the Internet. Original copyright protection of the work still belongs to the creator, and economic rights can be transferred in the same way that they can with written or printed works. This means that the materials posted on websites are protected by copyright and cannot be indiscriminately copied without permission. Therefore, when constructing a website, make sure to obtain written permission from copyright owners before posting anything on that website unless you already own copyright in that work.

Copying is copying, regardless of the format of the copy or the medium through which it is transmitted. Therefore, scanning material and downloading material from the Internet are regulated by copyright law in the same way that traditional formats and media are regulated.

You may find some works on the Internet that are in the public domain, and thus can be copied freely without permission or payment of royalties. Again, works can be in the public domain either because copyright protection has lapsed (the "life plus 50" rule) or because the copyright owner has given permission to make copies. If the latter is the case, make sure to follow any restrictions the copyright owner may have placed on copying.

As stated, copyright does not protect facts, information, names, or ideas and thus if these are obtained from websites, they can be used and copied without permission or payment of royalties.

Incorporation or use of copyrighted material in official York University or individual websites on any York University server is governed by the Copyright Act, relevant case law, international copyright conventions, and University policies and procedures.

 

Copyright infringement
A person who does something with a protected work that only the copyright owner is entitled to do, and does so without the permission of the copyright owner of that work, infringes the copyright of the owner and can be held liable therefore. Either civil or criminal penalties can be imposed for copyright infringement. Criminal penalties can include fines and/or imprisonment and depend on the seriousness of the infringement. While criminal penalties are usually reserved for those engaged in piracy for profit, civil penalties, including an order to pay damages or an injunction to cease infringing, can be imposed for other types of infringement. Monetary damages could be awarded to the copyright owner for loss of income occasioned by the infringement or for other losses.

Generally, the person who actually infringes the rights of the copyright owner will be held liable for the infringement. Thus, in the absence of the fair dealing exception or a license, anyone who photocopies a copyrighted book without permission will be held liable for that infringement, whether that person be a student, staff member, or faculty member. Frequently staff (especially in the libraries) copy materials at the request of others (e.g. a faculty member or a student). In that case, both the person who actually infringes copyright (the staff member) and the person who requested the staff member to so infringe (the faculty member or the student) can be held liable for the infringement. York University places warning signs on the copiers located on its premises in order to make it clear that York does not authorize the use of its equipment for purposes of infringing copyright.

In addition to considerations of personal liability, the staff of the York University Libraries, Archives and Special Collections, and Printing Services have a professional responsibility to respect copyright law and thus may refuse to copy or print something for you if they deem it to be an infringement of copyright law.
PATENTS

A patent is a set of exclusive rights granted by a state to an inventor or his assignee for a fixed period of time in exchange for a disclosure of an invention.

The procedure for granting patents, the requirements placed on the patentee and the extent of the exclusive rights vary widely between countries according to national laws and international agreements. Typically, however, a patent application must include one or more claims defining the invention which must be new, inventive, and useful or industrially applicable. In many countries, certain subject areas are excluded from patents, such as business methods and mental acts. The exclusive right granted to a patentee in most countries is the right to prevent or exclude others from making, using, selling, offering to sell or importing the invention.

Definition
The term patent usually refers to a right granted to anyone who invents or discovers any new and useful process, machine, article of manufacture, or composition of matter, or any new and useful improvement thereof. The additional qualification utility patents is used in countries such as the United States to distinguish them from other types of patents but should not be confused with utility models granted by other countries. Examples of particular species of patents for inventions include biological patents, business method patents, chemical patents and software patents.

Some other types of intellectual property rights are referred to as patents in some jurisdictions: industrial design rights are called design patents in some jurisdictions (they protect the visual design of objects that are not purely utilitarian), plant breeders' rights are sometimes called plant patents, and utility models or Gebrauchsmuster are sometimes called petty patents or innovation patents. This article relates primarily to the patent for an invention, although so-called petty patents and utility models may also be granted for inventions.

Certain grants made by the monarch in pursuance of the royal prerogative were sometimes called letters patent, which was a government notice to the public of a grant of an exclusive right to ownership and possession. These were often grants of a patent-like monopoly and predate the modern British origins of the patent system. For other uses of the term patent see Land patents, which were land grants by early state governments in the USA. This reflects the original meaning of letters patent that had a broader scope than current usage.

Etymology
The word patent originates from the Latin patere, which means "to lay open" (i.e., to make available for public inspection), and more directly as a shortened version of the term letters patent, which originally denoted a royal decree granting exclusive rights to a person.

Law
Effects
A patent is not a right to practice or use the invention.[1] Rather, a patent provides the right to exclude others[1] from making, using, selling, offering for sale, or importing the patented invention for the term of the patent, which is usually 20 years from the filing date. A patent is, in effect, a limited property right that the government offers to inventors in exchange for their agreement to share the details of their inventions with the public. Like any other property right, it may be sold, licensed, mortgaged, assigned or transferred, given away, or simply abandoned.

The rights conveyed by a patent vary country-by-country. For example, in the United States, a patent covers research, except "purely philosophical" inquiry. A U.S. patent is infringed by any "making" of the invention, even a making that goes toward development of a new invention — which may itself become subject of a patent. In contrast, Australian law permits others to build on top of a patented invention, by carving out exceptions from infringement for those who conduct research (e.g. for academic purposes) on the invention.[2]
A patent being an exclusionary right does not, however, necessarily give the owner of the patent the right to exploit the patent.[1] For example, many inventions are improvements of prior inventions which may still be covered by someone else's patent.[1] If an inventor takes an existing, patented mouse trap design, adds a new feature to make an improved mouse trap, and obtains a patent on the improvement, he or she can only legally build his or her improved mouse trap with permission from the patent holder of the original mouse trap, assuming the original patent is still in force. On the other hand, the owner of the improved mouse trap can exclude the original patent owner from using the improvement.

Some countries have "working provisions" which require that the invention be exploited in the jurisdiction it covers. Consequences of not working an invention vary from one country to another, ranging from revocation of the patent rights to the awarding of a compulsory license awarded by the courts to a party wishing to exploit a patented invention. The patentee has the opportunity to challenge the revocation or license, but is usually required to provide evidence that the reasonable requirements of the public have been met by the working of invention.

Enforcement







The plate of the Martin ejector seat of the military aircraft, stating that the design is covered by multiple patents in Britain, South Africa, Canada and "others". Dübendorf Museum of Military Aviation.

Patents can generally only be enforced through civil lawsuits (for example, for a U.S. patent, by an action for patent infringement in a United States federal court), although some territories (such as France and Austria) have criminal penalties for wanton infringement.[3] Typically, the patent owner will seek monetary compensation for past infringement, and will seek an injunction prohibiting the defendant from engaging in future acts of infringement. In order to prove infringement, the patent owner must establish that the accused infringer practices all of the requirements of at least one of the claims of the patent (noting that in many jurisdictions the scope of the patent may not be limited to what is literally stated in the claims, for example due to the "doctrine of equivalents").

An important limitation on the ability of a patent owner to successfully assert the patent in civil litigation is the accused infringer's right to challenge the validity of that patent. Civil courts hearing patent cases can and often do declare patents invalid. The grounds on which a patent can be found invalid are set out in the relevant patent legislation and vary between countries. Often, the grounds are a sub-set of the requirements for patentability in the relevant country. Whilst an infringer is generally free to rely on any available ground of invalidity (such as a prior publication, for example), some countries have sanctions to prevent the same validity questions being relitigated. An example is the UK Certificate of contested validity.

The vast majority of patent rights, however, are not determined through litigation, but are resolved privately through patent licensing. Patent licensing agreements are effectively contracts in which the patent owner (the licensor) agrees not to sue the licensee for infringement of the licensor's patent rights, usually in return for a royalty or other payment. It is common for companies engaged in complex technical fields to enter into dozens of license agreements associated with the production of a single product. Moreover, it is equally common for competitors in such fields to license patents to each other under cross-licensing agreements in order to gain access to each other's patents. A cross license agreement could be desirable to the mouse trap developers discussed above, for example, because it would permit both parties to profit off each other's inventions.

The United Nations Statistics Division reports that the United States was the top market for patents in force in 2000 closely followed by the EU and Japan.

Ownership
In most countries, both natural persons and corporate entities may apply for a patent. The entity or entities then become the owners of the patent when and if it issues. However, it is nearly always required that the inventor or inventors be named and an indication be given on the public record as to how the owner or owners acquired their rights to the invention from the inventor or inventors.

In the United States, however, only the natural person(s) (i.e. the inventor/s) may apply for a patent. If a patent issues, then each person listed as an inventor owns the patent separately from the other. For example, if two inventors are listed on a patent, then each one may grant licenses to the patent independently of the other, absent an agreement to the contrary.

It is common in the United States for inventors to assign their ownership rights to a corporate entity.[4] Inventors that work for a corporation, for example, often are required to assign their ownership rights to their corporation as a condition of their employment. Independent inventors often assign their ownership rights to a single entity so that only one entity has the right to grant a license.

The ability to assign ownership rights increases the liquidity of a patent as property. Inventors can obtain patents and then sell them to third parties. The third parties then own the patents as if they had originally made the inventions themselves.

Governing laws
	




Commonly, a nation forms a patent office with responsibility for operating that nation's patent system, within the relevant patent laws. The patent office generally has responsibility for the grant of patents, with infringement being the remit of national courts.

There is a trend towards global harmonization of patent laws, with the World Trade Organization (WTO) being particularly active in this area. The TRIPs Agreement has been largely successful in providing a forum for nations to agree on an aligned set of patent laws. Conformity with the TRIPs agreement is a requirement of admission to the WTO and so compliance is seen by many nations as important. This has also led to many developing nations, which may historically have developed different laws to aid their development, enforcing patents laws in line with global practice.

A key international convention relating to patents is the Paris Convention for the Protection of Industrial Property, initially signed in 1883. The Paris Convention sets out a range of basic rules relating to patents, and although the convention does not have direct legal effect in all national jurisdictions, the principles of the convention are incorporated into all notable current patent systems. The most significant aspect of the convention is the provision of the right to claim priority: filing an application in any one member state of the Paris Convention preserves the right for one year to file in any other member state, and receive the benefit of the original filing date. Because the right to a patent is intensely date-driven, this right is fundamental to modern patent usage.

The authority for patent statutes in different countries varies. In the United States, the Constitution empowers Congress to make laws to "promote the Progress of Science and useful Arts..." The laws Congress passed are codified in Title 35 of the United States Code and created the United States Patent and Trademark Office. In the UK, substantive patent law is contained in the Patents Act 1977 as amended.[5]
In addition, there are international treaty procedures, such as the procedures under the European Patent Convention (EPC) [administered by the European Patent Organisation (EPOrg)], and the Patent Cooperation Treaty (PCT) (administered by WIPO and covering 137 countries), that centralise some portion of the filing and examination procedure. Similar arrangements exist among the member states of ARIPO, OAPI, the analogous treaties among African countries.

